
SMOD Software - Terms and conditions 
 

1. Preamble: This Agreement governs the relationship between you, a Business Entity, 

(“Licensee”) and Lifeonics Ltd., a duly registered company in whose principal place 

of business is eCentre, Gate 5, Oaklands Road, Massey University, Auckland 0632, 

New Zealand (“Licensor”). This Agreement sets the terms, rights, restrictions and 

obligations on using SMOD Software (hereinafter: the Software) created and owned 

by Licensor, as detailed herein. 

 

2. License Grant: The Licensor grants to Licensee, and Licensee accepts, a 

nonexclusive and non-transferable licence for the duration of this Agreement to use 

the Software solely in conjunction with products supplied by Licensor or Licensor’s 

authorised distributors (“Approved Purpose”) on the terms and conditions of this 

Agreement. 

 

3. Licence Conditions 

 

3.1 Licensee must: 

 

a) Use the Software for lawful purposes only and must not copy, reproduce, 

translate, decompile, disassemble, reverse-engineer, resell, distribute, modify, 

vary, sub-licence or otherwise deal in the Software otherwise than as expressly 

permitted in this Agreement. 

b) Use the Software only for the Approved Purpose and not use the Software in 

conjunction with any product other than those products supplied to Licensee 

directly by Licensor or Licensor’s authorised distributors. 

c) Not attempt to charge payment to any third party in order to access the  

Software or to access any server(s) that run the Software.  

d) Only download the Software onto a single computer. 

e) Ensure the Software is protected at all times from misuse, damage,   

destruction or any form of unauthorised use, copying or disclosure 

f) Not transfer, assign or otherwise deal with or grant a security interest in the 

Software, or Licensee’s rights under this Agreement. 

g) Maintain all proprietary notices on the Software. 

h) Not challenge Licensor’s ownership of (including its intellectual property 

rights in) the Software, and 

i) Notify Licensor in writing immediately after it becomes aware of any 

circumstance which may suggest that any person may have unauthorised 

knowledge, possession or use of the Software. 

 

4. Ownership of Software:  Licensor shall at all times own all intellectual property 

rights in the Software.  Title to all copies of the Software remains with Licensor.  No 

rights or licenses are granted by Licensor to Licensee, expressly or by implication, 

with respect to any proprietary information or patent, copyright, mask work, 

trademark, trade secret, or other intellectual property right owned or controlled by 

Licensor, except as expressly provided in this Agreement. 

 

5. Termination: Licensor may terminate this Agreement, including Licensee’s license 

at any time if Licensee violates the terms of this Agreement.  Upon termination, 



Licensee must immediately cease using the Software and destroy the Software or 

return all copies of the Software to Licensor as directed by the Licensor. 

 

6. Upgrades, Updates and Fixes: Licensor may provide Licensee, from time to time, 

with Upgrades, Updates or Fixes, as detailed herein and according to its sole 

discretion. Licensee hereby warrants to keep the Software up-to-date and install all 

relevant updates and fixes. Nothing in this Agreement shall require Licensor to 

provide Updates or Fixes. 

 

7. Support: The Software is provided without any support, updates or maintenance. 

Nothing in this Agreement shall require Licensor to provide Licensee with support or 

fixes to any bug, failure, mis-performance or other defect in the Software. 

 

8. Warranty: 

No-Warranty: THE SOFTWARE IS PROVIDED "AS IS" WITHOUT ANY 

EXPRESS OR IMPLIED WARRANTY OF ANY KIND INCLUDING 

WITHOUT LIMITATION WARRANTIES OF MERCHANTABILITY, 

NONINFRINGEMENT, OR FITNESS FOR A PARTICULAR PURPOSE.  
In addition, Licensor does not warrant or assume responsibility for or make any 

representations in respect of the quality of the Software or accuracy or completeness 

of any information, text, graphics, links or other items contained within the Software 

and does not promise that the Software will be error-free, bug-free, or will operate 

without interruption.  

 

9. Liability:  Licensor is not liable for any loss of profit, revenue, savings, business data 

and/or goodwill or any consequential, indirect, incidental or special damage or loss of 

any kind incurred by Licensee.  To the extent that it cannot be excluded, any liability 

of Licensor under or in connection with this Agreement or relating to the Software 

whether in contract, tort (including negligence), breach of statutory duty or otherwise, 

is limited to $1.00. 

 

10. No Refunds: As the Software is intangible goods, Licensee shall not be, ever, entitled 

to any refund, rebate, compensation or restitution for any reason whatsoever, even if 

the Software contains material flaws. 

 

11. Consumer Guarantees Act 1993 “CGA”: Licensee agrees that it is acquiring the 

Software for the purpose of a business (as defined in s2 and 43 of the CGA) and that 

the CGA shall not apply to the supply of the Software or the Agreement. 

 

12. Indemnification: Licensee hereby warrants to hold Licensor harmless and indemnify 

Licensor for any lawsuit brought against it in regards to Licensee’s use of the 

Software in means that violate, breach or otherwise circumvent this license, Licensor's 

intellectual property rights or Licensor's title in the Software. Licensor shall promptly 

notify Licensee in case of such legal action and request Licensee’s consent prior to 

any settlement in relation to such lawsuit or claim.  Licensee hereby agrees to 

compensate Licensor for any legal fees, cost or attorney fees should any claim 

brought by Licensee against Licensor be denied, in part or in full. 

 

13. Dispute Resolution: If a dispute or difference arises between Licensor and Licensee, 

then either party must promptly give the other party notice identifying and giving 



details of the dispute or difference.  Within 5 Business Days of the other party 

receiving the above notice, delegates for both parties must meet and attempt to resolve 

the dispute or difference in good faith.  If within 5 Business Days of that initial 

meeting, the parties do not resolve the dispute, the General Manager for each party 

will meet within a further 5 Business Days and in good faith, attempt to resolve the 

dispute or difference. If within 5 Business Days of that further meeting, the parties do 

not resolve the dispute, either party may engage a third party to mediate.  If the 

dispute or difference is not resolved within 25 Business Days of the initial meeting, 

the matter shall be referred to mediation.  The mediation shall in all respects be 

conducted in terms of the LEADR New Zealand Inc. Standard Mediation Agreement.  

The mediation shall be conducted by a mediator at a fee agreed by the parties.  Failing 

agreement between the parties, the mediator shall be selected, and the mediator's fee 

shall be determined, by the Chair for the time being of LEADR New Zealand Inc. or 

his/her nominee.  Nothing in this clause will prejudice the right of Licensor to seek 

urgent interlocutory relief pursuant to the Agreement. 

 

 

14. Governing Law, Jurisdiction: This Agreement shall be governed by and construed 

in accordance with New Zealand law. Each party agrees to submit to the non-

exclusive jurisdiction of the courts of New Zealand with respect to any claim or 

matter arising out of or in connection with this Agreement.  

 

15. Entire Agreement: The provisions of this Agreement constitute the entire agreement 

between Licensor and Licensee concerning its subject and supersede any previous 

understandings, arrangements, agreements and communications, whether verbal or 

written, between the parties or their advisers concerning its subject. 


